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1- INTRODUCTION 


The inopposability is a sanction that came from French law to Iranian law and has taken examples in Iranian 
law, judicial procedure and legal doctrine. The flow of this sanction is where the rules protecting the rights of 
third parties, such as the need to register and publish or comply with the form, etc., in creating legal elements 
such as a contract, are not observed by the persons involved in, like the parties of a contract. In Iranian law, this 
sanction is included among sanctins and legal situations such as nullity, lack of Influence and Mora’a, and this 
raises the question of how effective the the aforementioned sanctions and legal situations are for failure to 
comply with the rules protecting the rights of third parties compared to inopposability, and whether there is a 
need to adapt inopposability from French rights? 

Since efficiency is one of the basic concepts in economics and several criteria have been presented in that 
science to evaluate it, the analysis of effective sanction or legal status using the economic tools provided in the 
evaluation of efficiency, in other words, economic analysis, becomes important in this regard. 


2- PURPOSE 


The present research aims to economic evaluate and analyze "inopposability" as one of the sanctions and 
legal situations that have made their way from French law to Iranian law, with the criteria presented regarding 
efficiency in economics, along with other sanctions and legal situations in Iranian law and by proving the 
economic efficiency of this saction, to propose its use to the Iranian legal system. 


3- METHODOLOGY 


Using efficiency evaluation criteria in economics, this research describes and economically analyzes 
inopposability in comparison with other sanctions and legal situations in Iranian law. 


4- FINDING 


"Inopposability" is an exception to "opposability" due to which, the indirect effect of the legal element is 
excluded against third parties and the third parties have the right to ignore the inopposable legal element. 
Therefore, inopposability is depriving the legal element from all or part of its indirect effects against all or some 
of the persons who are considered third to the mentioned legal element and tend to reject the effects of the 
intended legal element. Of course, despite the lack of effect against third parties, such an element is still effective 
against its direct parties. 

Efficiency, which in short is the choice or change that creates the greatest utility at the lowest cost, has formed 
several approaches and criteria in microeconomics. Among these, two approaches or criteria of Pareto efficiency and 
Kaldor-Hicks efficiency are more famous and used. 


VPOY Gyles VY ojos P+ wow colasil ggim aoluiils AY 


Sanctions and legal statuses of nullity and lack of Influence, although they are effective in the sense that they 
eliminate the harmful effects of the legal element against third parties, but since they are not limited to the removal of 
the mentioned effects, but all effects related to direct persons and causes their situation to worsen, it must be said that 
they lack Pareto efficiency; In fact, the current situation should be considered as a state of Pareto improvement, and it is 
necessary to move towards the Pareto optimum and look for a situation where, while the harmful effects of the legal 
element towards third parties deteriorate (improving their situation), its effects towards direct parties to preserve (not to 
degrade their status). 

The legal status of inopposability is based on the separation of effects and only the deprivation of harmful effects 
against third parties. While the sanctions of nullity (absolute and relative) and lack of Influence (Moghouf and Mora’a) 
in case of rejection, completely invalide the legal element, but inopposability by distinguishing between direct and 
indirect effects and simply denying indirect effects against the third parties, both improve the status of the third parties 
and do not degrade the status of the direct parties, and it has collected between the rights of the direct parties and the 
third parties, and thus it is consistent with the Pareto efficiency (improving the status of at least one person while not 
degrading another situation). Since, in the assumption of the conflict between the rights of third parties and the rights of 
direct parties, no other sanctions can improve the position of third parties and prevent the deterioration of the position of 
direct parties better than inopposability, the sanction of inopposability should be considered as Pareto optimal point. 

It should also be said that by preserving the direct effects of the legal element in relation to direct parties, 
inopposability not only prevents their condition from worsening (Pareto efficiency), but also prevents them from 
incurring losses due to the deterioration of indirect effects, in addition It provides the possibility of modifying and 
maintaining the mentioned effects through negotiation and bargaining with parties. In case it is not possible to restore 
the said effects, it compensates their losses in another way (by the possibility of redistribution through directly 
preserved effects). In this way, the benefit that third parties get from supporting and improving their situation is more 
than the loss that comes to direct persons, and thus there is alsothe Kaldor-Hicks efficiency. 


5- CONCLUSION 


Probative or descriptive analysis of existing sanctions and legal situations, such as nullity, including absolute 
and relative nullity, lack of Influence and Mora’a relative to the rules protecting the rights of third parties, shows 
that existing sanctions and legal situations by deprivation all the effects of the legal element, are not appropriate 
sanctions and legal situations to the possibility of damage to third parties, in other words, they are not effective. 

Therefore, it is appropriate to move towards consider and predicting another sanction or legal situation that 
on the one hand can protect the rights of third parties and prevent them from harm, and on the other hand, does 
not invalidate the legal element just because of the possibility of loss to third parties. 

The inopposability sanction by distinguishing between the direct and indirect effects of the legal element 
brings Pareto and Kaldor-Hicks efficiency. This sanction, on the one hand, improves the situation of the third 
parties by removing the indirect effects of the legal element towards them, and on the other hand, by keeping the 
direct effects of the legal element towards its direct parties, it also maintains the situation of these parties and it 
prevents their situation from getting worse, thus it is based on Pareto efficiency. On the other hand, even in the 
assumption that this separation of the effects and removal of the indirect effects of the legal element cause 
damage to direct parties, inopposability, in addition to provides the possibility of modifying and keeping the 
mentioned effects through negotiation and bargaining with third parties and provides their satisfaction, if it is not 
possible to restore the mentioned effects, by providing the possibility of redistribution through preserved direct 
effects, it makes the loss of direct parties compensable. As a result, the profit that third parties get from 
supporting and improving their situation by inopposability is more than the loss for direct parties, thus there is 
the Kaldor-Hicks efficiency too. 
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